I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAL- MART STORES, | NC. : ClVIL ACTI ON
ASSCOCI ATES' HEALTH AND :
WELFARE PLAN ET. AL.

JAVES BOND : NO. 96- 7522

MEMORANDUM

Padova, J. June 3, 1997
Plaintiffs, Wl -Mart, Inc. Associ ates' Heal th and Wl fare Pl an
(the "wWal -Mart Plan"), Denise Mdirgan as a Menber of the Wal - Mart
Plan, and several Wal-Mart Plan Trustees, brought this action
agai nst Defendant Janes Bond, a Wal-Mart enployee, seeking to
recover paynents for nedical benefits provided. The Court
previously granted Summary Judgnent for Defendant. Before the
Court is Plaintiffs' Mtion for Reconsideration. For the reasons

that follow the Mdtion is denied.

Procedural and Factual Backaground

The Wal -Mart Planis a sel f-insured Enpl oyee Retirenent | ncone
Security Act ("ERI SA") plan under 29 U.S.C. A 8 1002(1) (West Supp.
1997), that provides benefits to Wal - Mart enpl oyee partici pants and
their famlies. At all relevant tinmes, Defendant was an enpl oyee
of Wal -Mart and was a Wal - Mart Pl an participant within the nmeaning
of 29 U S.C. A § 1002(7) (West Supp. 1997). On August 24, 1994,



Def endant sust ai ned back and neck-related injuries as the result of
an autonobile accident. On May 11, 1995, Defendant's attorney,
David A. Jaskow ak, notified the Wal-Mart Plan in witing that
Def endant's aut onobi |l e i nsurance benefits had been exhausted, and
t hat Def endant sought to have his remaining nedical bills paid by
the Wal-Mart Plan. (See Pl.'s Mem Supp. Mdt. Summ J. Ex. E)
(Doc. No. 11) ("Pl.'s Mem").

On May 31, 1995, the Wal-Mart Plan requested additional
information from Defendant and stated to M. Jaskow ak that it
would "also send [himl a copy of our Sunmmary Plan Description
["SPD'] for [hin] to review[its] R ght to Rei nbursenent found on
pages D-9 and D-10." (See Pl.'s Mem Ex. F). On June 9, 1995, M.
Jaskowi ak provided the Wal-Mart Plan with the information it had
r equest ed. (See Pl.'s Mem Ex. Q. In the cover letter
acconpanying the June 9, 1995 mailing to Plaintiffs, M. Jaskow ak

wote, inter alia, that "[u]nless advised to the contrary, | wll

assunme that you will allow for the deduction of an attorney's fee
for protecting your interests under the sane contingency agreenent
agreed to by M. Bond -- 40%" (Pl.'s Mem Ex. G at 2).

On January 12, 1996, nore than seven nonths later, the Wl -
Mart Plan wote to M. Jaskow ak, stating that it had paid out
$5,442.00 for the accident and, furthernore, that "[a]ny and all
Attorney's fees arethe responsibility of the participant." (Pl."'s
Mem Ex. J). On Septenber 20, 1996, the Wl -Mart Plan wote to M.
Jaskowi ak, stating that it had paid benefits in the anount of

$12,299.33 for the accident. (See Pl.'s Mem Ex. M. On Septenber
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25, 1996, M. Jaskow ak wote to the Wal-Mart Plan that he had
settled the | awsuit brought against the third-party in connection
with the August 1994 accident. (See Pl.'s Mem Ex. N). The
settl ement value was $50, 000. Plaintiffs brought suit seeking
rei nbursenment for the full anount of benefits provided to
Def endant . Def endant argued that the \Wal-Mart Plan was only
entitled to the anobunt of benefits provided | ess a proportionate
share of counsel fees.

By Menorandum and Order (" Menorandum and Order”), this Court
granted Defendant's Cross Mdtion for Summary Judgnent, denied
Plaintiffs' Cross Mition for Sunmary Judgnent, and ordered the

Clerk of Court to mark this case cl osed. Val - Mart Stores, Inc.

Associ ates' Health and Welfare Plan, et. al v. Bond, No. Cv. A

96- 7522, 1997 W. 255527 (E.D. Pa. May 8, 1997).

1. Legal Standard

"The purpose of a notion for reconsideration is to correct
mani fest errors of law or fact or to present newy discovered

evidence." Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Cr.

1985) (citation omtted), cert. denied, 476 U S. 1171, 106 S. C.

2895 (1986). "Federal district courts should grant such notions
sparingly because of their strong interest in finality of

judgnent." Continental Casualty Co. v. Diversified Indus., Inc.,

884 F. Supp. 937, 943 (E.D. Pa. 1995) (citation omtted).



111, Di scussi on*

Inits Menorandumand Order, the Court identified controlling
authority fromthe United States Court of Appeals for the Third
Crcuit -- Ryan by Capria-Ryan v. Federal Express Corp., 78 F.3d

123 (3d Cir. 1996) and its successor Bollman Hat Co. v. Root, et

al., No 96-1191, 1997 W. 187147 (3d Cir. April 18, 1997)
-- which teaches that in the absence of unanbiguous | anguage
establishing an ERISAPlan's entitl ement to 100%r ei nbursenent, the
guesti on of apportioning counsel fees incurred by an enpl oyee in
the creation of a fund fromwhich the enpl oyer al so benefits is to
be decided by the application of federal common |aw. The Court
anal yzed the Wal-Mart SPD, conparing it to the Plans in Ryan and
Bol | man, and concl udi ng that the Wal - Mart SPD was anbi guous on t he
guestion of 100%rei nbursenent. G ven that finding of anbiguity,
the Court applied the federal conmon | aw of unjust enrichnent and
concluded that the equities mlitated in favor of requiring the
Wal -Mart Plan to absorb its pro-rata share of counsel fees.
Plaintiffs argue that the Court erred when it distinguished the
i nstant case from Bol | man.

The | anguage in the Boll man Pl an upon which the Third G rcuit
relied was as foll ows:

I n the event of any payment under the Plan to any covered

! As a threshold matter, the instant Mtion appears to be
procedurally m splaced as it is based on neither the revel ation
of new evi dence nor on any "manifest” error in the Court's
apprehension of the facts or application of the |aw
Nonet hel ess, the Court will treat this Motion on the nerits for
the purpose of reiterating its prior reasoning.
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person, the Plan shall, to the extent of such paynent, be
subrogat ed, unless otherw se prohibited by law, to all
the rights of recovery of the covered person ari sing out
of any claimor cause of action which may accrue because
of all eged negligent conduct of athird party. Any such
covered person hereby agrees to reinburse the Plan for
any paynents so made hereunder out of any nonies
recovered from such third party as the result of
j udgnent, settlenent, or otherw se .

1997 W. 187147 at *1 (enphasis added by Third Crcuit). Wth
respect to this |anguage, the Third Crcuit stated that:

[t]he Bollman Plan requires reinbursenent of 'any
paynents' made by the Plan to a participant, and provides
for subrogationto "all [of Root's] rights of recovery.'
As used in the plan, the words "any' and "all' both nean
"the whole of' or '"every.' Black's LawDi ctionary 74, 94
(6th ed. 1990).

Bol | man, 1997 WL 187147 at *3.
The terns of the Wal -Mart Plan set forth in the SPD effective
January 1, 1994, provide, in relevant part, that:

[t]he Plan has the right to . . . recover benefits
previously paid by the Plan to the extent that nedical
expenses nmay be payable in any of the follow ng: Any

j udgnent, settlenment, or any paynent, nade . . . by a
person consi dered responsi ble for the condition giving
rise to the nedical expense or by their insurers.

(See PI."s Mem Ex. A at D-10). Wth respect to the | anguage of
the Wal -Mart SPD, Plaintiffs argue that:

[n]o distinction exists in the case of the Wal-Mart Pl an
[as conpared to the Bollnman Plan]. The Wal-Mart Pl an
required reinbursement "to the extent that nedica
expenses may be payable . . . in . . . any settlenment .

. . As applied to the VmI-Nhrt Pl an's | anguage, the
plan isentitledtorei nbursenent "to the extent,"” or, to
the degree to which paynents were nade on M. Bond's
behal f. That nmeans 100 percent.

(Pl."s Mem Supp. Mdt. Recons. at 3).

Plaintiffs' assertions to the contrary notw thstandi ng, the



| anguage of the Wal-Mart SPD is critically distinguishable from
that in Bollman. The "to the extent" phrase in the Bollman Pl an
refers to funds paid by the enployer to the enployee: "[i]n the
event of any paynent under the Pl an to any covered person, the Pl an

shall, to the extent of such paynent, be subrogated . . . ." By

contrast, the "to the extent"” phrase in the Wal-Mart SPDrefers to
funds recovered fromthe third-party by the enployee: "[t]he Pl an
has the right to. . . recover benefits previously paid by the Pl an

to the extent that nedical expenses may be payable [by the third

party]. . . ." The "to the extent" clause in the Wal-Mart SPD
restricts the pool of funds out of which the Plan is entitled to
rei mbursenment to those funds recovered by the enpl oyee fromathird
party for "nedical expenses." For exanple, where a Wal-Mart
enpl oyee recovers froma third party only for "pain and suffering,"”
"l oss of earnings" and for "punitive damages," the Wal-Mart Pl an
woul d be entitled to no reinbursenent. By contrast, under the
Bollman Plan, the enployer would be entitled to repaynent of
benefits on the basis of any award obtained by the enpl oyee from
the third party. The "to the extent" clause in the Wal-Mart SPD
sinply does not relate to the quantumof rei nbursenent to which the
enployer is entitled, but rather to the nature of the fund from
whi ch such rei nbursenent is effected. Therefore, | cannot concl ude
that the "to the extent" | anguage unanbi guously establishes the
Wal -Mart Plan's right to 100% rei nbursenent.

The Wal - Mart SPDis problematic in another inportant respect.

The anal og of the term"paynents" in the Bollman Plan ("[a] ny such
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covered person hereby agrees to rei nburse the Pl an for any paynents
[made by the Plan]") is the term "benefits” in the Wal-Mart SPD
("[t]he Plan has the right . . . to recover benefits previously
paid by the Plan"). However, whereas "paynents" in the Boll man
Plan is preceded by the adjective "any," unanbi guously signifying
100% rei mbursenment, "benefits" in the Wal-Mart SPD is wholly
unnodi fied, creating uncertainty as to whether, infact, it is 100%
rei mbursenent that is contenpl ated

G ven that the Wal - Mart SPD does not unanbi guously establish

the enployer's right to 100% reinbursenent, Bollman and Ryan
warrant the application of federal comon |law to determ ne the
propriety of apportioning attorneys' fees.?
An appropriate O der follows.
I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

WAL- MART STORES, | NC. : ClVIL ACTI ON
ASSCOCI ATES' HEALTH AND
WELFARE PLAN ET. AL.

2 Plaintiffs also argue that, after finding the Wal-Mart SPD
to be anbi guous, the Court m stakenly "applied" Pennsylvania |aw.
The Court, however, did no such thing. As any prudent tribuna
woul d do, the Court nerely consulted allied state jurisprudence

in an area -- the application of the doctrine of unjust
enrichnment to the question of apportioning attorneys' fees in
rei nmbursi ng an enpl oyee benefits fund -- where there is

relatively little federal case |aw.
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JAMES BOND : NO 96-7522

ORDER
AND NOW this 3rd day of June, 1997, upon consideration of
Plaintiffs' Mtion for Reconsideration of Order of Sumrmary Judgnent
and Menorandumi n Support thereof (Doc. No. 21), Defendant's Answer
thereto (Doc. No. 22), and Plaintiffs' Reply (Doc. No. 23), ITIS
HEREBY ORDERED THAT:
1. Plaintiffs' Mtion IS DEN ED.

BY THE COURT:

John R Padova, J.



